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SUMMARY STATEMENT 

ANNUAL REPORT OF THE EXAMINING DIVISION, COPYRIGHT OFFICE 

It was the privilege of the Examining Division to handle more 
cases during fiscal 1968 than were handled in any previous year. Thanks 
to the dedicated efforts of a fine staff, this service was performed 
efficiently and expeditiously. On only three occasions did the Division 
end a week with more than three days work on hand. As the Division 
grows the problems of adequate space and classification commensurate 
with the work being performed loom ever larger. Something must be done 
in both areas during the coming year. 

The most pressing legal and operational problems facing the 
Examining Division in 1968 included the interpretation of the German 
Extension Proclamation, a reexamination of our practices relating to 
the manufacturing clause in the light of new lithographic processes, 
the splitting and rebinding of the record books, and the registrability 
questions raised by some of the aleatory musical works. 

For the first time total registrations exceeded 300,000, a 3% 
increase over last year. Most of the classes of material showed gains, 
with the most pronounced increment in books (5-1/3%). Foreign as well 
as domestic registrations continued to mount. Registrations for 
"designs" and recordations of notices of use, assignments and related 


documents were all higher than the preceding year. 


ANNUAL REPORT OF THE EXAMINING DIVISION, 
COPYRIGHT OFFICE, TO THE LIBRARIAN OF CONGRESS 
FOR THE FISCAL YEAR ENDING JUNE 30, 1968 





LEGAL AND OPERATIONAL PROBLEMS 


German Copyright Extension Proclamation. 


On July 12, 1967, President Johnson signed a Proclamation per- 
mitting German citizens whose works were eligible for copyright 
registration or renewal during the period from September 3, 1939 
through May 5, 1956 to do so during the year following the Proclamation. 
In past years there have been similar extensions for other countries 
based upon the disruption of facilities resulting from both world wars 
which made compliance with the conditions and formalities of the United 
States copyright law impossible. The language of the German Procla- 
mation is different than that in previous proclamations, making its 
application somewhat more restrictive. For a renewal registration to 
be made under the Proclamation the person entitled to renew during 
the twenty-eighth year was required to have been a German citizen at 
that time. In addition, the extension was granted to “persons who 
are presently German citizens." To ascertain whether these conditions 
were met required considerable correspondence by the Renewal and 
Assignment Section. 

Manufacturing clause. 

For many years it has been our practice to register works produced 
by lithography where the plates were made in the United States from 
reproduction proofs of type set abroad. This year the Division was 


faced with the question of whether this so-called "litho loophole" 
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should be extended to permit registration where a phototypesetting 
machine has been used abroad to set type directly on film with the 
film being imported and used in making lithographic plates. Under 
these circumstances, however, it was concluded that the lithographic 
process could not be said to be “wholly performed within the limits 
of the U.S." as required by §16 and registration was refused. 
Computer programs. 

Until this year the number of claims registered in computer 
programs has steadily increased, jumping significantly from 16 in 
1965 to 61 in 1967. For some unknown reason, however, there was a 
marked drop in fiscal 1968, with only 26 registrations being made. 
This brings the total registrations made for computer programs to 
142 which, of course, is an exceedingly small percentage of the total 
number of programs developed. Review of the registrations reveals 
that, over the years, they have been made by some of the largest 
corporations in the United States which would seem to indicate there 
is an awareness of the availability of copyright protection for programs. 
One can only speculate, however, why there have not been more regis- 
trations made. Perhaps copyright is not considered to afford the kind 
of protection desired, or it is conceivable that the copyright notice 
is being used without the claims being registered. Tape is expensive 


and we have had several comments about the necessity for depositing 


such valuable material. 
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Electronic and aleatory musical compositions. 
The Division registered claims in 9 electronic or partially 


electronic musical compositions during the fiscal year with most of 
them being made during the last six months. No really satisfactory 
system of notation seems to have been devised as yet and most of the 
scores deposited only approximate the sounds using traditional 
notation and/or verbal directions, graphics, "schematic drawings," 
and electrical symbols. In some of the partially electronic works 
there are tape cues only. However, creative composers are undoubtedly 
looking for new ways of depositing “copies” of electronic music. 

The number of registrations of indeterminate or aleatory works 
is also increasing and with the increase has come additional problems. 
The scores are looking less and less like "music," thus it becomes 
increasingly difficult to determine whether or not the scores contain 
a minimal amount of original musical authorship fixed in definite 
concrete form. They consist of substantial amounts of textual instruc- 
tions, maze-like drawings, charts, graphs, and a variety of alphanumeric 
and geometric symbols. Moreover, many of the pieces call for visual 
as well as aural effects, and are designed to “involve” not only the 
performers but also the audience in a total, theater-like experience. 
Motion Pictures. 

Further work was done on a new motion picture agreement, including 
several meetings with industry representatives. Substantial progress 
was made and the prospects seem bright that a new agreement which is 


more satisfactory to both the Library and the producers will be in 


use within the next year. 
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International copyright relations and the U.C.C. 


Fiscal 1968 was an eventful year in international copyright 
relations marked by both the Berne Union Revision Conference held 
in Stockholm and a joint meeting of the Permanent Committee of the 
Berne Union and the Intergovernmental Copyright Committee of the 
Universal Copyright Convention later in the year in Geneva. The 
prospects for U.S. adherence to the Berne Union, as well as the entire 
copyright picture, were considerably darkened by the Protocol Regarding 
Developing Countries adopted at Stockholm. However, in an effort to 
avert what could be disaster in international copyright relations and 
propose some constructive solutions, a Study Group composed of experts 
from both the developing and developed countries was established by 
the Joint Committee at Geneva. 

No additional sovereign nations became members of the U.C.C. 
during the year, although the United Kingdom declared the Convention 
would apply to the island of St. Vincent. 

In some of Premier Castro's speeches during the past year appear 
statements indicating that Cuba has renounced all rights to intellectual 
property and will no longer respect the copyrights of foreigners. We 
are trying to find out through the State Department precisely what 
legal effect this has had vis-a-vis U.S. copyright relations with Cuba 
through the U.C.C. and the bilateral treaty. In the meantime, the 
Examining Division is holding in abeyance applications whose regis- 


tration is based upon the citizenship of a Cuban author. 
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Splitting and rebinding of record books. 
The record books are constantly consulted by the renewal 


examiners as they examine applications for renewal copyright. 
Until this year the record books used for renewal examining 
weighed 5 1/4 pounds, and were quite manageable. Beginning in 
1940, however, which covers works now beginning their renewal 
period, the size of the books was changed so that they weighed 

12 pounds. These books are bulky and quite inefficient to handle 
as much as is necessary in renewal examining. Various solutions 
to this problem were explored with the most satisfactory and 
economical being to split the volumes and have them rebound into 
two volumes with a light but durable binding. As the year came to 
a close this project was well on its way with the initial group of 


records being ready for shipment to the bindery. 
ORGANIZATION AND PERSONNEL 


Administration. 

Recognizing the tremendously significant role played by the 
revisers in training and working with the examiners, as well as 
aiding in the general administration of the Division, the practice 
of holding periodic management seminars was begun. These seminars 


include the entire supervisory staff of the Examining Division and 
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we believe they will be very helpful in providing a place where 
Division wide problems can be openly discussed and solutions found. 
For example, the need for a training guide to be used by the revisers 
in working with the new examiners has already emerged and is being 
developed. There was also increased emphasis on broader training 
for revisers and a systematic practice of rotating them among the 
Sections was instituted. 

Efforts to free the professional staff from duties that could 
be performed by clerical personnel were continued during the year. 
Several years ago the Division delegated the responsibility for 
initialling some of the printed form letters to the clerical staff. 
Because of the effectiveness and success of this operation, the 
practice was made applicable to all printed form letters. The 
examiner, of course, initiates the action in all cases and is respon- 
sible for it. In addition to the obvious assistance afforded the 
professional staff, this adds a new dimension to the position of the 
correspondence clerk and expedites the mailing of correspondence. 

To help in coordinating the practices and work of the clerical 
staff, the Division Secretary began regular meetings with the Section 
Secretaries and Correspondence Unit Supervisors. 

Classification. 

It has been over six years since a comprehensive classification 

survey of the Examining Division was conducted and another is badly 


needed now. Over the years the examiner positions have changed 
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substantially as clerical aspects have steadily been eliminated 
resulting in more of the examiner's time being spent doing pro- 
fessional work. As the Division has grown the revisers have been 
given an increasingly responsible administrative role. The classi- 
fication and salaries of these positions need to be brought into 
line with their changed responsibilities and duties. Hopefully we 
will see this accomplished in the next fiscal year. 

The Division was successful in securing the reclassification 
of the Section Secretary positions during the year. We are now able 
to appoint the Secretary to the Section Head as a GS-5 with a possible 
later promotion to a as=6. In a day when good secretaries are in 
short supply, this will be helpful in attracting and maintaining 
high calibre persons. Each of the Sections currently has an excellent 
secretarial staff. 

The need for a new position, that of an Assignment Clerk to 
assist the Renewal and Assignment examiners, became evident. The 
position has been written and will undoubtedly be announced next year. 
Space. 

During fiscal 1968 the space situation became extremely critical. 
We have constructed work areas in the stacks and in the lobby so that 
there is no possible place for further expansion in the immediate 
vicinity of the present location of the Examining Division. 

Faced with this situation, we agreed to accept annex rooms C 
and D on the fifth floor of the building, and there are presently 


eight members of our clerical staff in these rooms. This, however, 
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is a highly undesirable arrangement. Apart from the obvious incon- 
venience and the difficulties resulting from the physical separation, 
staff development is also greatly hampered. It is important that 
the clerical staff develop an understanding of the purpose and 
working of the Office. This is very difficult to accomplish with 
personnel being so far removed from the general activities of the 
rest of the staff. 

It is earnestly hoped that contiguous space adequate to accom- 
modate the entire working force of the Examining Division will be made 
available to us next year. 

Personnel. 

In the middle of the year Mark A. Lillis reassumed his duties as 
Head of the Book Section following several months absence during 
which he did some excellent work on the Compendium of Copyright Office 
Practices, including its preparation for publication. During his 
absence, Dorothy P. Keziah served in an outstanding manner as Acting 
Head of the Book Section. With Mr. Lillis’ return and William 
Froelich's appointment as Assistant Head of the Arts Section, the 
top positions in each Section were filled for the first time in over 
@ year. 

The Examining Division was saddened by the long illness and 
untimely death of Annabelle Freret. Mrs. Freret was a delightful 


person as well as an outstanding examiner. 
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In December the Librarian presented Francis D. Burroughs with 
a 40 year Federal Service Award pin. Over half of Mr. Burroughs' 
experience has been as an examiner. 

During the year the Division also lost two of its most capable 
senior employees through retirement. Charlotte C. Brady, who orig- 
inally came to the Office in 1926, retired as a reviser in the 
Arts Section in 1967. Also retiring was Clara P. Kutz, an examiner 
in the Arts Section and an employee of the Office for almost 16 years. 
Training. 

As has been our policy for a number of years the Examining 
Division poured considerable effort into training programs during 
fiscal 1968. In the fall a new course in copyright law was started 
and it was successfully completed by ten members of the Examining 
Division staff. Thomas Brynes, an attorney in the Patent Section of 
the Justice Department with whom the Office collaborates in mandamus 
actions, was a student in the course. 

All members of the supervisory staff from the revisers upward 
took a three week letter writing course conducted by a resource 
person from the Graduate School of the Department of Agriculture. 

As a part of their training, new examiners were taken on a tour 
of the Service Division by Service Division personnel. The tours 
were set up on a continuing basis and as additional examiners come 
on the staff tours will be arranged for them. The success we have 
experienced with this program leads us to suggest that it could be 


beneficially extended to the other divisions. 
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The Division also continued its program of rotating examiners 
from section to section to widen and deepen their experience. 

Mark A. Lillis received a certificate of completion of a 
special two day seminar on “Directive Systems Improvement" held 
at the National Archives. 

Edmund C. Bowie completed the twenty-two lecture course of 
orientation in the operations of the Library of Congress for 
members of the professional staff. 

A total of nineteen members of the clerical staff received 
training in courses offered as a part of the Library's training 
program for clerical personnel. 

Professional activities. 

We were pleased to have various members of the Division called 
upon to participate in a number of professional activities during 
the year. In July, Arthur Levine and Iorna Margolis spoke at the 
Practicing Law Institute's program on current copyright problems. 

A month later Mr. Levine addressed the annual meeting of the American 
Bar Association in Honolulu, Hawaii. Early in February Mr. levine 
spoke to Professor Harry Henn's seminar on copyright law at Cornell 
Law School. Mrs. Margolis and Mr. Levine both gave lectures as a 
part of the orientation series conducted in April by the Copyright 


Committee of the New York State Bar Association. 
Three members of the Division, Felicia Healy, Herbert 0. Roberts, 


Jr., and Anthony P. Harrison, attended the Geiringer Memorial Lecture 


in April at the New York University Law School, 
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Four attorneys, Helen Hoyt, Virginia Brooks, Dorothy Schrader 5 
and Arthur Levine, became members of the bar of the U.S. Supreme 
Court. The Division members belonging to the American Bar Asso- 


ciation and the Federal Bar Association are listed in Appendix E. 
GENERAL REVISION AND LEGAL RESEARCH 


This was a year of marking time as far as the general revision 
of the law is concerned. The Fortnightly case involving the copy- 
right liability of commmity antenna television operators was wending 
its way through the Supreme Court and effectively halted Senate 
action on 8.597. As the Congressional session wore on, it became 
increasingly evident the bill was stalled in the Senate and would 
not be acted upon this year. In an effort to get some legislation in 
this session the Revision Steering Committee, of which Mr. Glasgow 
is a member, urged the Senate Judiciary Subcommittee to report out a 
"bare bones" bill that would delete the controversial rights sections 
but would result in an updating of our law and the elimination of 
many of the present inequities. Senator McClellan, however, was 
unwilling to adopt this course and introduced another interim exten- 
sion bill which would extend the life of existing copyrights now in 
their second term for one year until December 31, 1969. On 
June 12, 1968 this bill passed the Senate and is now awaiting House 
action. Senator McClellan also indicated he would reintroduce the 
general revision bill early in January. There is a possibility 


further hearings in the Senate will not be necessary. 
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A substantial amount of significant research was conducted in 
the Division. Arthur Levine was asked by the Assistant Register 
to analyze all of the legal and policy problems and disadvantages 
that could arise from the establishment of bilateral relations 
between the U.S. and the U.S.S.R. Wallace Sherwood assisted 
Mr. Levine in some phases of the study. Mr. Sherwood also studied 
the effect of $21 in cases where the initial publication of a work 
bore a defective copyright notice. In connection with the possibility 
of the establishment of relations with the U.S.S.R., Dorothy Schrader 
participated in the preparation of a questionnaire concerning the use 
of Soviet authored works in the U.S. Miss Schrader also completed 
an analysis of the Thief's Journal case in relation to its impact on 
the ad interim question involved in Hoffenberg v. Kaminstein. 
Harriet Oler undertook and completed the monumental job of preparing 
a name and subject index to the House and Senate hearings on the 
revision bill other than the 1965 House hearings. Bernard Dietz is 
studying the amount of original authorship present in the typical 
print reproduction in view of modern reproduction techniques. Peter 
Nolan completed a valuable study on the troublesome question of what 
constitutes “publication” in the case of motion pictures. David 
Barbour is writing a paper on the applicability of the manufacturing 
requirements in §16 to textual material appearing on commercial 


prints and labels. 
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JUDICIAL DEVELOPMENTS 


Actions against the Register of Copyrights. 
The Court of Appeals for the District of Columbia in Hoffenberg 


v. Kaminstein, 157 U.S.P.Q. 358 (D.C. Cir. 1968) in affirming the 
decision of the District Court held that United States authors of 
English language books which are printed and published outside the 
United States are not entitled to copyright registration unless the 
ad interim provisions of §§2 and 23 are satisfied. In a short, Per 
Curiam opinion the court cited $02.4(b) of the Copyright Office 
Regulations and found that section is “not only not inconsistent with 
the pertinent sections of the Copyright Code, but... accurately 
reflects the intention of Congress." Plaintiff-appellant has filed a 
petition for certiorari in the Supreme Court. 


The only other case pending against the Register of Copyrights, 


Public Affairs Associates v. Rickover, was dismissed by the Court of 


Appeals for the District of Columbia because the plaintiff-appellant 
failed to file the papers necessary to perfect its appeal within the 
prescribed time limits. Subsequent to this, the Court of Appeals 
sitting en banc denied appellant's petition for rehearing. 
Subject matter and scope of copyright protection. 

The Court of Appeals for the First Circuit in Morrissey v. 


Proctor and Gamble Co., 154 U.S.P.Q. 193 (1st Cir. 1967) considerably 
narrowed the scope of copyright protection. Plaintiff brought an 


action for infringement of copyright on a set of rules for a sweepstakes 
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contest involving social security numbers. The District Court found 
that the rules contained no creative authorship. The Court of Appeals 
affirmed, but for a different reason. They found that when the subject 
matter of copyright is very narrow so that only a limited number of 
forms of expression would exhaust all possible use of the substance, 
there can be no copyright. According to the court ". . . the subject 
matter would be appropriated by permitting the copyrighting of its 
expression.” The court specifically did not follow the rationale of 
Continental Casualty Co. v. Beardsley, 253 F.2d 702 (2d Cir. 1958), 
cert. denied, 358 U.S. 816 which held that when the subject matter 
involved admits of little variation in the form of expression, the 
courts will invoke a stringent standard of infringement. 

In contrast to the Morrissey case, the court in Norton Printing Co. 
v. Augustana Hospital, 155 U.S.P.Q. 133 (N.D. Ill. 1967) recognized 
that plaintiff was not seeking to extend copyright in its forms for 
recording medical laboratory tests to the system or method of taking 
tests, but only sought copyright for the particular forms. In denying 
defendant's motion to dismiss, the court found that ".. . it is not 
at all clear that the . . . forms involved only record and do not 


convey information . .. the format and arrangement used together with 


the different boxes and terms can also serve to convey information as 
to the type of test to be conducted and the information which is deemed 
important." 


In Magnus Organ Corp. v. Magnus, 154 U.S.P.Q. 431 (D. N.J. 1967) 
both plaintiff and defendant manufactured and sold electric chord 
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organs. Plaintiff had copyrighted four books of public domain songs 
with numbers and chord buttons superimposed over the appropriate 
musical notes. By reading the numbers and chord buttons and pressing 
the appropriate keys on the organ the songs could be played. The 
court found that the form of expression of the instructions was copy- 
rightable and that defendant had a right to compile and publish 
instructions so long as they were not a copy of plaintiff's instructions. 

In Best Medium Publishing Co., Inc. v. The National Insider, Inc., 
155 U.S.P.Q. 550 (7th Cir. 1967) defendant argued that plaintiff was 
not entitled to copyright in six articles appearing in its publication 
because they did not contain original material. In holding for plain- 
tiff, the court found that the articles were not "slavish copies of 
source materials" and “because of the Enquirer's different adaptation 
and arrangement of words . . . there was enough originality to bring 
the articles within the protection of the copyright law even though 
they were derived from other sources." 

The decision in Gardenia Flowers, Inc. v. Joseph Markovits, Inc., 
280 F. Supp. 776 (S.D.N.¥. 1968) contained an extensive discussion of 
"creativity" and “originality.” Plaintiff was claiming copyright in 
arrangements of plastic artificial flowers. It was not claiming copy- 
right in the component parts, however. The court found that there 
was no creativity in plaintiff's flower arrangements, nor in the use 
of plastic for purposes of durability or color retention, The court 


also found that the arrangements ". . . which consisted primarily of 


placing flowers and flower buds upon a background of ferns and leaves. . . 
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were not original, nor did they find originality in the fact that 


there were .. « Slight irregularities of details in the component 
parts of the flower arrangement ...." The court did not go so 
far as to say that any arrangement would be uncopyrightable, but 


merely that these arrangements .. . which are no different from the 
arrangement of components in artificial and natural corsages which 
had been common and traditional in the trade for many years . . ." 
were not protectible. 

A case decided in 1965 but just recently reported, Blazon, Inc. 
v. Deluxe Game Corp., 268 Fe Supp. 416 (S.D.N.Y. 1967) found that 
", « « it is no longer subject to dispute that statues or models of 
animals or dolls are entitled to copyright protection . .. and a model- 
horse, per se, is copyrightable." The court said that plaintiff could 
have added unique features and enlarged a hobby horse which was admit- 
tedly in the public domain and made a dissimilar work which would be 
copyrightable,. 

In an interesting discussion which was dicta in Scholz Homes, Inc. 
v. Maddox, 154 U.S.P.Q. 197 (6th Cir. 1967) the court raised the ques- 
tion of whether Baker v. Selden, 101 U.S. 98 (1879) would permit the 
copying of architects' plans as well as the actual structure to be 
produced from the plan. The court recalled that the Supreme Court in 
the Baker case said that if the art described in a book could not be 
employed without certain diagrams "such . .. diagrams are to be 
considered as necessary incidents to the art, and given therewith to 


the public." 
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Publication. 

Although it is arguable that the lighting cases, Sears Roebuck 
& Co. v. Stiffel Co., 376 U.S. 225 (1964) and Compco Corp. v. Day- 
Brite Lighting, Inc., 376 U.S. 234 (1964) require that the question 
of publication be decided under federal law, nevertheless state 
courts continue to decide whether a publication has taken place based 
on state law. 

In Ashworth Architects v. Glover, 156 U.S.P.Q. 219 (Utah Sup. Ct. 
1967) a state court again considered the question of what constituted 
a divestitive publication of an architect's blueprints. In this case 
the architect had delivered one set of plans to the prospective owner 
of a drive-in restaurant and fourteen sets to contractors interested 
in bidding on the construction. The plans all included the statement 
that "Phe 'General Conditions of the Contract for the Construction of 
Buildings’ as approved by the American Institute of Architects is a 
part of these specifications.” Article 7 of the General Conditions 
stated that "All drawings, specification and copies thereof furnished 
by the architect are his property." The architect required a twenty- 
five dollar deposit for each set of delivered blueprints. The con- 
tractors could purchase the plans by forfeiting the deposit. The 
court, in finding that the distribution of the plans did not constitute 
@ publication said, “Many times such plans are loaned to prospective 
bidders . . . that is not to say that in giving such permission to 
take a look at the plans, he bequeaths his common law rights therein 


to the world, . . . requiring a deposit of $25.00 to take a look-see 
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at such plans evinces an intention to have them returned to the 
architect.” Plaintiff had also filed one set of plans with the 
city. The court characterized defendant's contention that such 
filing constituted a publication as “naive” and "absurd." 

In Gardenia Flowers, Inc. v. Joseph Markovits, Inc., 280 F. Supp. 
776 (S.D.N.¥. 1968) the court considered a divestitive publication 
to have taken place when plaintiff showed samples bearing removable 
tag notices to customers who placed orders for future delivery of 
plastic flowers. Although the opinion is not entirely clear, it seems 
that the court considered the taking of orders from samples to have 
amounted to a divestitive publication. 

Notice of copyright. 

Four courts followed traditional copyright concepts in decisions 
dealing with the validity of copyright notices. In Gardenia Flowers, 
Inc. v. Joseph Markovits, Inc., 280 F. Supp. 776 (S.D.N.Y. 1968) the 
court, citing §02.2(b)(9) of the Copyright Office Regulations, held 
that plaintiff's copyright notices on removable paper tags slipped 
onto the stems of artificial flowers did not meet the affixation 
requirement in §10 of Title 17. It should be noted that the copies 
deposited for registration did bear notices imprinted into the stems. 
In answer to plaintiff's assertion that $21 of the law was applicable 
to his case, the court said that §21 "does not apply when a defect 
in notice is the result of a mistake of law... and it also fails 
to excuse defective forms of notice which were deliberately selected 


and used by the plaintiff." 
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The court in United Merchants and Manufacturers, Inc. 


v. Sarne Company, Inc., 278 F. Supp. 162 (S.D.N.Y. 1967) was 
also called upon to construe $21 of the law. Plaintiff, since 
1961, had produced more than 325,000 yards of its textile design 
"Caribe, Pattern No. 184." In 1967 approximately 42 yards of a 
500 yard lot of “Caribe” were sold which did not bear a copyright 
notice. The court concluded that "the omissions were limited to 
a very small percentage of plaintiff's fabric and constituted an 
omission by accident or mistake within the meaning of §21." The 
court also found that a copyright notice repeated along the 
selvage at 27 inch intervals complies with §10, absent a showing 
by defendant that the notice could have been embodied in the design 
without impairing its market value. 

In United Merchants and Manufacturers, Inc. v. Sutton, 157 
U.S.P.Q. 487 (S.D.N.Y. 1967) the court found that "plaintiffs 
have given sufficient notice . .. by adequate markings on the 
selvage of each yard of the goods." 

In Goodis v. United Artists Television, Inc., 278 F. Supp. 122 
(S.D.N.Y. 1968) plaintiff was found to have lost his copyright in 
the novel “Dark Passage." The novel was first published in eight 
installments in the Saturday Evening Post. Although each edition 
of the magazine bore a notice in the name of the publisher, none 
of the installments bore a separate notice. The court found that 


plaintiff had not assigned his copyright to the magazine and the 
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court could find no basis for adopting a “constructive trust" 
theory. The court held that despite a later publication with a 
valid notice, copyright had been lost permanently by the publi- 
cation in the magazine. 

Copyright registration. 

In Norton Print Co. v. Augustana Hospital, 155 U.S.P.Q. 133 
(N.D. Ill. 1967) defendant moved to dismiss plaintiff's suit for 
infringement of a form system for recording medical laboratory 
tests on the ground that the forms were not copyrightable. A 
significant factor in the court's denial of plaintiff's motion 
was the fact that the Copyright Office had made registrations for 
the forms. The court said, “. . . the fact that the Copyright 
Office issued the copyrights .. . is prima facie evidence that 
the Copyright Office itself considered that these forms convey 
information.” 

The presumptive weight given to the certificate of registration 
under £09, Title 17, U.S.C., was considered in several other cases 
during the fiscal year. In us Organ Corp. v. Magnus, 154 
U.S.P.Q. 431 (D.N.J. 1967) the court, following a recent trend 
went beyond the statutory language of {209 and said that “plain- 
tiff's certificates of registration constitute prima facie evidence 
of the validity of its copyrights, and defendants have the burden 
of overcoming that presumption of validity.“ The court was willing 
to give this greater presumption of validity despite the fact that 


it denied plaintiff's motion for a preliminary injunction. 


» SE x 


In considering whether the plaintiff's replica of a hobby horse 
evidenced originality, the court in Blazon, Inc. ve. Deluxe Game Corpes 
268 F. Supp. 416 (S.D.N.Y. 1965), in construing §209, found that the 
plaintiff ". . . is entitled to a prima facie presumption of origi- 
nality since among the facts to be set forth in the certificate is a 
statement of the authorship of the work and ‘authorship presumptively 
connotes originality.'" 

In two cases United Merchants and Manufacturers, Inc. v. Sarne 
Co., Inc., 278 F. Supp. 162 (S.D.N.Y. 1967) and Gardenia Flowers, Inc. 
v. Joseph Markovits, Inc., 280 F. Supp. 776 (S.D.N.Y. 1968) the courts 
did not vary the statutory language in $209 and found that the certif- 
icate is prima facie evidence of the facts stated therein. In the 
Gardenia Flower case the court said that the certificate places the 
burden on the defendant "to produce sufficient evidence to overcome 
this presumption of validity." If the defendant can prove facts con- 
trary to those in the certificate the burden of overcoming defendant's 
evidence ".. . may be shifted back to a plaintiff even upon those 
issues over which the Register may have exercised its discretion, for 
such exercise is subject to judicial review." 

The case which bore most directly on Copyright Office practices 
was Alart Associates, Inc. v. Aptaker, 156 U.S.P.Q. 559 (S.D.N.Y. 1968) , 
motion for reconsideration denied, 157 U.S.P.Q. 494 (S.D.N.Y. 1968). 
A certificate of registration for an earring tree in the form of a 
flower was issued to "Alart, Inc." which was not the true name of the 


claimant. The corporation name was actually "Alart Associates, Inc." 
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The original complaint was brought in the former name but after 
defendant moved for summary judgment on the ground that no such 
corporation existed, plaintiff made a corrective registration under 
§201.5(a) of the Regulations and amended its complaint. The court 
denied defendant's motion for summary judgment. The defendant again 
moved for summary judgment which the court again denied saying that 
defendant's contention was "frivolous and dilatory." The court, in 
upholding plaintiff said "In the absence of prejudice an innocent 
clerical error in the application and certificate of registration, 
unaccompanied by fraud, does not invalidate the copyright or render 
it incapable of supporting an infringement action." Undaunted, the 
defendant moved for reconsideration on the ground that they had 
discovered new evidence and that plaintiff had made misrepresentations 
to the court. The new evidence consisted of a letter to defendant's 
counsel from the Deputy Register of Copyrights. The court, however, 
found that the Deputy Register's letter explaining £01.5(a) of the 
Regulations supported rather than weakened plaintiff's contention 
that its certificate had been adequately corrected. 
Renewals and ownership of c ight. 

In Best Medium Publishing Co., Inc. v. The National Insider, Inc., 
155 U.S.P.Q. 550 (7th Cir. 1967) the Court of Appeals affirmed the 
District Court's decision that the sale of a magazine article without 
restrictions transfers the right of first publication. In this case 
involving six articles in the National Inquirer, the contracts between 


the authors of the articles and the publisher contained no provisions 
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on publication rights. The court found that the publisher owned all 
rights and that a subsequent printing of the articles in another 
periodical was an infringement. 

In Kinelow Publishing Co., Inc. v. Photography in Business, Inc., 
270 F. Supp. 851 (S.D.N.Y. 1967) the court found that in the absence 
of an agreement, first publication rights did not pass from the author 
to the publisher. Plaintiff had requested permission from an employer 
to print an article written by two of its employees. The employer 
sent the publisher the manuscript with a letter of transmittal 
". . « granting permission to publish the article ‘on a by-line basis.'" 
Plaintiff published the article in a periodical which bore a general 
copyright notice. Defendant subsequently requested and received per- 
mission from the employer-author to publish the article in its maga- 
zine. After defendant's publication of the article plaintiff brought 
suit for infringement. The court held that in the absence “of any 
specific written agreement” in which the author transferred the copy- 
right to the plaintiff, plaintiff was held to have had “nothing more 
than a license to publish the . . . article." 

The court in In re Williams, 156 U.S.P.Q. 704 (Ala. Cir. Ct., 1968) 
found that a contract by the guardian of the minor son of the deceased 
Hank Williams assigning the renewal rights ten years prior to the 
renewal year was in the best interest of the son. 

The case also involved the right of an illegitimate son of 
Williams to share in the renewal rights. The court found that he was 


precluded from sharing in the renewal rights because he had been 
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permanently adopted and “by fiction of law... has been infused with 
the blood of the adopting parents.” 

Easton ve Universal Pictures Company, Inc., 288 N.Y.S. 2d 776 
(Sup. Ct. N.Y., 1968) dealt with the effect of De Sylva v. Ballantine, 
351 U.S. 570 (1956) on assignments of the renewal term, entered into 
prior to the De Sylva decision. The author of the novel “Destry Rides 
Again” assigned the motion picture rights to Universal in 1931. The 
agreement included the author's promise to secure renewal copyright and 
assign it to Universal. The author died in 1944 and in 1951 all prop- 
erty was placed in trust with the trustee given the right to apply for 
renewal on behalf of the widow. In 1952 the trustee assigned all rights 
in the work to Universal. The three children of the author signed a 
consent and ratification to the agreement which included a statement 
that in the event of an absence or failure of the trust, widow and 
children would individually renew and assign the rights to Universal. 
In 1957 Universal renewed in the names of the widow and children and 
requested they assign their rights to Universal. After the widow's 
death in 1960, the children contended that only her rights were assigned 
and that they continued to own renewal rights. In holding for Universal 
the court said that the consent which the children had signed had to be 
interpreted in light of the law in 1951, prior to the De Sylva case. 
De Sylva held that widow and children took as a class. The belief, 
according to the court in 1951, was that the widow took exclusive of 
children. Therefore, the court found that the children had assigned 
all that they believed that they owned in 1951, (an interest after their 


mother's death), that by virtue of that consent Universal owned all 
rights, and no separate assignment was necessary. 
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STATISTICS 

Total registrations rose more than 3% over the previous year, 
for the first time topping 500,000. Of the large classes, the 
increase in books, 4,320 (5-1/3%), was the greatest. Periodicals 
showed a gain of only 85 (.10%) and music rose by 1,188 (1-1/2%). 
Renewals resumed their upward trend with an increase of 2,275 (9-1/2%). 
Three of the Arts classes showed some advance; works of art 381 (7-3/4%), 
reproductions 199 (7-1/2%), and motion pietures 226 (8-1/3%). Although 
commercial prints and labels increased by 110 (1-3/4%), registrations 
in this class have declined no less than 5% from a high point reached 
in 1950. For the first time in four years design registrations were 
higher than the preceding year with textile design registrations, which 
account for over half of the total, increasing by 736 (30%). 

The Division handled a record breaking total of over 326,000 
cases, 856 of them without correspondence. Rejections amounted to 
roughly 2-1/2% of the total and the remaining 12-1/4% of the cases 
involved one or more letters but led to registration. The Division 
sent nearly 49,000 pieces of correspondence, 12-1/3% of which were 
rejections and 47% of which were printed form letters. 


Respectfully submitted, 


Kiekakt Matfoc-~ 
Richard E. Glasgow 

C0, vision 

Arthur J. Ievine e 

Assistant Chief, Examining Division 
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APPENDIX A 


REGISTRATIONS OF COPYRIGHT CLAIMS 


TABLE I 


TOTAL DOMESTIC, FOREIGN AND AD INTERIM REGISTRATIONS 


CLASS OF MATERIAL 1968 1967 Increase Decrease 
A- Books 85,725 81,405 4,320 (5.31%) 
B- Periodicals 81,237 81,152 85 ( .10%) 
BB- Contributions to Periodicals 2,026 1,696 330 (19.466) 
C- Lectures 1,050 996 54 (5.42%) 
D- Dramas 3 21h 3,371 157 (4.66%) 
E- Music 80,479 79,291 1,188 (1.50%) 
F- Maps 2 560 2,80 280 (9.86) 
G- Works of Art 5 5236 4,855 381 (7.85) 
H- Reproductions 2,785 2 586 199 (7.6%) 
I- Scientific Drawings 628 695 67 (9.64%) 
J- Photographs 734 722 12 (1.66) 
K- Prints 3,109 2,740 369 (3.47%) 
KK- Commercial Prints & Labels 5,972 5 862 110 (1.8%) 
IM- Motion Pictures 2,922 2,696 226 (8.38%) 
R- Renewals 25,774 23,499 2,275 (9.6%) 


GRAND TOTALS 303,451 294,406 9,045 (5.07) 





APPENDIX A - TABLE II 


DOMESTIC REGISTRATIONS 


1967 Increase Decrease 

1968 

CLASS OF MATERIAL 

19,673 bo'ees | 18 (0.5643 
63 60; (19. 46h ) 
|~ Books 80,7 696 330 
= 026 1; h (5.42%) 
piecwenre Periodicals = 996 7 ; 5 (4.15) 
gp. Contributions to 1,050 3,256 16 (4.80%) 
plane “tesa (334) 119 (4.07%) 

D- Dramas (Total ) 61 (2,922) 47 ) 

| onto Dramas (2,803) 70,995 14 (1. 488 (3.41%) 

| Unpublished Dramas 72,009 go 65%) 

Fes cess) cer (567665 We ie. 518 (1.24) 

| (Pub _ 

—— si, son (a 

. 5 5h ? . 

Bb Works of art (Total) (5769) (058) 268 ent 
deg lglen am (1,386) 295159 (5.574 67 (9.61 
(Unpublished Works of 2,651 "605 fs (2 "4 

H- Reproductions 80 . 

{- Scientific periagn, (Sete) ext Biss ) abies 
(Published Drawings) 2611) 722 = ts oa} 

(Unpublished oa 73h ee See 

- Photographs (Total ne) a4 (os8 ox 

| (Published Photograp sa 229 2,703 598 (1.7 
feats Photograp 3,101 5 als 91 ert 

‘{- Prints & Labels 5 5936 2,691 ee] ( . 420 1.88) ) 

‘B- Comercial Prints 2,912 (1,698 6 (8.82) 

‘P Yotion Pictures (Total) (1,378 "(68 if ) 

Published Class L) (62 Th STO AT. ty 
Unpublished Class L) (1,369 126 65h) 
Published Class M) 105 23,499 2,275 (9. 
Unpublished Class M) 25,774 . 
'~ Renewals 


) 
Bhy 8,183 (2.92% 
TOTAL DOMESTIC REGISTRATIONS 288 ,027 219s 





APPENDIX A - TABLE III 
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FOREIGN AND AD INTERIM REGISTRATIONS 


a A AAA A 


CLASS OF MATERIAL 


Decrease 


———— 


A -Books (Total) 
Foreign) 
Ad Interim) 

B «Periodicals (Total) 
(Foreign) 
(Ad Interim) 

D -Dramas 

E =Music 

F =Maps 

G -Works of Art 

H -Reproductions 

I -Scientific Drawings 

J «Photographs 

K =Prints 

IM-Motion Pictures 


KK-Commercial Prints & Labels 


TOTAL FOREIGN AND AD 
INTERIM REGISTRATIONS 


1968 1967 Increase 
5 516 4951 565 fe 
en (4,363) 555 (1.27% 
(598 (588) 10 (1.706) 
1,010 . 48 (4.90% 
iret wt 7 (14g 
(536 495 hi (8.29% 
99 115 
8,470 8,296 174 (2.10) 
ho 11 38 (5.45%) 
81 77 h (5.19%) 
151 91 60 (5.9%) 
8 37 
10 5 5 
36 17 19 (1.1%) 
15,424 14,562 862 (5.92%) 


22 (9.19%) 


29 (7.8%) 
















APPENDIX A = TABLE IV 


REGISTRATIONS BY EXAMINING DIVISION SECTIONS 


Section 1968 1967 Increase Decrease 
rts Section 111,473 110,211 1262 (1.15%) 
(Arts) tana Pees 1177 nbd 
(Periodicals) (81,237 (81,152 85 (0.01% 
asic Section 80,479 79,291 188 “eh 
ook Section 85,725 81,405 4352 (5.31% 
enewal & Assignment Sec, 
(Renewal reg'ns only) 25,774 23 , 499 2275 (9.69%) 
TOTALS 303 451 29h 4.06 9045 (3.07%) | 
| 
TABLE V | 
| ‘ PERCENTAGES OF TOTAL REGISTRATIONS 
| HANDLED BY EACH SECTION | 
Arts Section 36.7% | 
(Arts) (9.966 | 
(Periodicals) (26.77% | 
Music Section 26.52% 
Book Section 28 25h | 
Renewal & Assignment Section ___ 84h 
(Renewal reg'ns only) 
100.00% 
| 
TABLE VI | 
EXAMINING DIVISION RECORDATION FUNCTIONS 
TYPE OF MATERIAL 1968 1967 Increase Decrease 
Assignments 9,565 9,120 uh5 (4.8% ) 
SSignment Title Cards 57 5214 41,571 15,645 (5.76) | 
iOtice of Use 6,053 5 5988 65 (1.0%) | 
MOtices of Use Titles 22 ,600 25 5125 2,525 (1.0% ) 
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APPENDIX B 


DISPOSITION OF APPLICATIONS AND OTHER MATERIALS RECEIVED 


TABLE I 


APPLICATIONS AND OTHER MATERIALS ENTERED WITHOUT CORRESPONDENCE, 







CLASS OF MATERIAL 





, = Books 

B Ad Interim 
=B Foreign 

= Periodicals 


iB - Contributions 


{= Lectures 
= Dramas 

} - Music 
eo Music ) 


Published Music) 
(Foreign Music ) 


? - Maps 

4- Works of Art 

a - Reproductions 

t+ Scientific Drawings 

j = Photographs 

K- Prints 

KK - Commercial Prints 
’ & Labels 

#- Motion Pictures 


R - Renewals 


Entered without 
Correspondence 


68,831 (84.12%) 
1,094 (98.38% ) 
4,686 (85.90%) 
76,733 (94.41%) 
1,715 (79.69%) 
724 (60.944 ) 
2,259 (68.16) 
65,891 (81.57%) 
(47,294) (80.91%) 
(11,209) (79.69% ) 
( 7,388) (89.41%) 
2,297 (88.18) 
3,835 (61.62%) 
2,499 (81.8%) 
45 (43.466) 
467 (60.81%) 
2,400 (67.51%) 
4,687 (73.95) 


2,126 (73.03%) 
22,921 (85.56f) 


TOTAL APPLICATIONS 263,590 (84.94%) 


Notice of Use 
Assignments 


GRAND TOTALS 





5,463 (88.89%) 
8,527 (89.1%) 


277,580 (85.14%) 





Rejected 

2,861 (3.506) 
13 (1.17%) 
51 ( .93%) 
535 ( .66h) 
114 (5.30%) 


129 (10.86) 


130 (3.92%) 


718 ( om 
eat 


REJECTED, AND REQUIRING CORRESPONDENCE (BY CLASS) 


Entered after 
orre spondence PUTALS 
10,129 (12.38%) 81,821 
5 ( .456) 1,112 
718 (13.16) 5,455 
4,007 ( 4.93%) 81,275 
323 (15.01%) 2,152 
335 (28.20%) 1,188 
925 (27.91%) 3,314 


14,197 (17.57%) 


80 ,806 
(10,609) (18.1% ) (58° 477) 


,728)(19.396) (14, 05} | 


2 
33) ay a} | 860) (10.41%) ( 8,263 


4O (1.61%) 


1,007 (16.18%) 


216 (7.07%) 


317 (32.41%) 


57 (7.42%) 


393 (11.0%) 


500 (7.8%) 
yo (1.44%) 
1,229 (4.596) 
8,354 (2.69%) 


“68 ( .71%) 
8,422 (2.58%) 





266 (10.21%) 2,605 
1,382 (22.20%) 6,224 
338 (11.07%) 3,053 


236 (24.13%) 978 
ohh (31.77%) 768 


762 (21.43%) 3,555 
1,151 (18.164) 6,338 
743 (25.526) 2,911 
2,640 ( 9.8%) 26,790 
38,401 (12.37%) 310,345 
683 (11.11%) 6,146 


970 (10.14%) 9,565 
40,054 (12.284) 326,056 





APPENDIX B = TABLE II 


APPLICATIONS AND OTHER MATERIALS ENTERED WITHOUT CORRESPONDENCE, 
REJECTED, AND REQUIRING CORRESPONDENCE (By Section) 







—— °° °°» «4x WhOeS. . eee ee 

| SECTION Correspondence Rejected Correspondence TOTALS 

Book Section 74,611 (84.41%) 2,925 (3.31%) 10,852 (12.284) 88,388 
ie Section 71,354 (82.09%) 1B t. : 

pate ——_ 718 ( .82%) 14,880 (17.12%) 86,952 
of Use) 

Arts Section 100,167 (87.58%) 3,482 (3.0%) 10,712 ( 9.366) 114,361 
(Arts ) 23» 54 (70. 87 ) acta: {Ps 9705 seo pod 33,086 
(Periodicals ) 76,733 ) (94.41% ) 535)( .66h 4,007)( 4.93%) (81 7) 

Renewal & Ass't. Sec. 431,448 (86.50%) 1,297 (3.57% 9.93% 36,355 
(Renewals ) (22,921) (85.566) (1, iti on} (2, 2h) 9: aA) (26, are 
(Assignments ) (8,527) (89.1%) ( 68)( .71%) ( 9705 (20. 144) 

TOTALS 277,580 (85.14%) 8,422 (2.58%) 40,054 (12.28%) ae 
TABLE III 
TOTAL APPLICATIONS AND OTHER 
MATERIALS RECEIVED (By Section) 
Section Number Percent 
Arts Section 114,361 35.08% 
(Arts ) (33,086) (10.156 ) 
(Periodicals ) (81,275) (24.93%) 
Music Section 86,952 26. 66h 
Book Section 88 , 388 27 11% 
Renewal & Ass't. Section 36,355 11.156 
Renewals ) ¢ »790) (8.22% ) 
Assignments ) 9,565) __ (2.954) 
TOTALS 326,056 100. 00% 
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APPENDIX C 


EXAMINING DIVISION CORRESPONDENCE 


TABLE I 


CORRESPONDENCE BY SECTION 


Section 
Arts Section 
Arts 
Periodicals) 
Music Section 
Book Section 
Renewal & Ass't. Section 
TOTALS 
Rejections Appeals 
2,420 (17.43%) 178 (1.28%) 
ae ey (173 )(1.7%) 
( 455)(11.39%6) ( 5)( .12%) 
512 ( 3.38) 4 ( 03%) 
2,305 (14.60%) 67 ( .434%) 
786 (19.68% ) 9 ( .23%) 


Number 


Further 


Information 


10,620 (76.49%) 
(7,288) (73.6% ) 
(3,332 ) (83.43%) 
14,156 (93.31%) 
12,910 (81.78) 


2,915 (73.00%) 


Warning 

264 (1.90%) 
(126) (1.27%) 
(138) (3.466) 
110 ( .72%) 
280 (1.77%) 


2 ( .0%) 





Percent 


28.43% 
s 


31.06 


0.2%) 
8.18% ) 


32.33% 
8.19% 


100.00% 


Inquiries 
hoe (2.90%) 
(338) (3.420) 
( 64) (1.60%) 
388 (2.56) 
22h (1.424) 
281 (7.04%) 


TOTALS 

(07890) (1008 } 
(52998) (1008) 
15,170 (100%) 
15,786 (100%) 


3,993 (100%) 


TABLE II 


CORRESPONDENCE BY CATEGORY 








Category Number Percent 
Rejections 6,023 12.33% 
Appeals 258 - 53% 
Further Information 40,601 83.14% 
Warning 6 1.3% 
Inquiries 1,295 2.6% 
TOTALS 48 833 100.00% 
Further —_ 
ti al Inf tio W In es 
Fee tion -ELREO (0.106) THB (68.996) 10,600 (26.16)  “BEl“{ho.2bh) “HOS TSL.oMf) 
(Arts) (1, 965} (32.626) (173) (67.05%) (7,288) (17.9%) et (193 21% ) (338) (26.10%) 
(Period. ) ( 455) (7.5%) ( 5) (1.94%) (3,332) ( 8.21%) (138) (21.04%) ( 64) ( 4.94%) 
Music Section Me ( 8. 3m 4, aed 14,156 Sed 110 (16.77%) 388 (29.966) 
Book Section 2,305 (38.27% 67 (25.97%) 12,910 (31.80% 280 (42.68%) 22k a7. 30% ) 
Renewal & 786 (13.0%) _9 (3.49%) 2,915 ( 7.18) _2 ( 30) 281 (21.70%) 
Ass't. Sec. 


TOTALS 6,023 (100%) 258 (100%) 40,601 (100%) 656 (100%) 1,295 (100%) 









TABLE III 
CORRESPONDENCE BY TYPED LETTER AND PRINTED FORM LETTER 
Typed Letters Printed Form Letters 
Section Number Percent Number Percent 
Arts Section 7,932 7 « 13% 5,952 42.87% 
(Arts ) ests (62. “aon 6.71} (37.52%) 
(Periodicals) (1,753 33 8% (2,282 (76-129) 
i 9 (SL 51.0 ts 19 ” 
po senbias , ‘ 222 4 -71% 8,255 52.29% 
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APPENDIX D 


COPYRIGHT REGISTRATIONS FOR 
"ORNAMENTAL DESIGNS OF USEFUL ARTICLES" 


Registrations in Class G ("works of art"), 
Class H ("reproductions of works of art") and 
Class K ("prints and pictorial illustrations") 
for pictorial, graphic, and sculptural works 
embodied in or applied to useful articles. 


TABLE I 


TYPES OF "DESIGNS" REGISTERED FOR COPYRIGHT DURING FISCAL 1967 and 1968 


Type of “Design” 1968 1967 Increase Decrease 
Jewelry 809 784 25 ( 3.19%) 

Textiles 5195 2,459 736 (29.93%) 

Lace 488 507 19 ( 3.7%) 
Toys, games, banks, etc. 282 465 183 (39.35%) 
— » paper tablecloths, - isk 8 ( 4.124) 

Dinnerware, jugs, glassware 66 98 32 (32.6%) 


Small household articles and 
decorator items (vases, 


clocks, lamps, etc.) 212 370 158 (42.70%) 
Wallpaper 56 66 10 (15.1%) 
Shoe ornaments 21 17 k (23.53%) 

Silver flatware 8 2 6 (300. 00% ) 
Miscellaneous items __ 218 _196 22 (11.22% ) 


TOTALS 5,557 5,158 399 ( 7.73%) 


APPENDIX D - TABLE II 


"DESIGN" REGISTRATIONS COMPARED WITH TOTAL "ART" REGISTRATIONS 
(CLASSES G, H, AND K) DURING THE LAST FIVE FISCAL YEARS 


Fiscal Year Total “Art" Registrations "Design" Registrations 
1964 13,295 7,364 (55.39%) 
1965 11,903 6,546 (54.99%) 
1966 10,840 5,859 (54.05%) 
1967 10,181 5,158 (50.66) 


1968 11,130 5,557 (49.93%) 


